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THE POSITIVE SIDE OF LISBON TREATY

Florin Bonciu®

The Lisbon Treaty or Reform Treaty represent in brief the current position
of the European Union member states towards the idea of European economic
integration. One important characteristic of this Lisbon Treaty is the fact that it
amends at the same time two previous treaties, namely the Treaty on European
Union (the so-called Maastricht Treaty of 1992) and the Treaty establishing the
European Communities (the so-called basic EEC Treaty of 1957).

During the history of European integration which is now more than 50
years old there were several significant changes in the treaties as result of new
circumstances and new perspectives on integration. The previous amendments
took usually one to two years from signing to entering into force while a notable
difference in case of current treaty is the fact that it needed more than 7 years for
preparation and one version although signed by the Euopean Union leaders at the
end of 2004 was rejected by referendums in France and Netherlands.

In order to understand the place of Lisbon Treaty in the history of
European Union we can say that before it there were two fundamental treaties:

- the Treaty of Rome (EEC Treaty, 1957);
- the Treaty of Maastricht (TEU, 1992).

EEC created the common market, the TEU set up the single currency and
added “two pillars” (common foreign policy and common justice and home
affairs). These treaties set out the unique EU structure, the one combining
international agreement and a partial federal “super-state”. Repeated efforts since
the TEU have been made to promote more federal inclination of the “federation”.

Due to the above mentioned characteristic the Lisbon Treaty will be an
amending document. As result even its official title is: “the Treaty of Lisbon
amending the Treaty on European Union and the Treaty establishing the European
Community”.

The main changes introduced by the Lisbon Treay can be summarized in
two main categories: institutional changes and division of competence.

Institutional changes

1) There will be only two Community treaties to deal with:
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a) the TEU — Treaty on European Union, or the Maastricht Treaty (in force since 1
November 1993); main modifications here include the EU institutional system,
enhanced cooperation, foreign and security policy, as well as defense policy.

b) European Economic Community Treaty (or Rome Treaty, in force from 1
January 1958), which concerns the EU and Member States division of competence
in various economic policy fields. In the new draft it is called “the Treaty on the
functioning of the EU”.

2) Ordinary legislative procedure: affirmation of co-decision rule, i.e. when the
European Parliament and the Council participate in the EU legislation on equal
footing.

3) The EU Presidency (i.e. that of the European Council’s presidency) with 2 and
a half years duration, instead of presently half a year.

4) A new position is created: “High Representative of the Union for Foreign
Affairs and Security Policy”.

5) Right of citizens is recognised with one million signatures in favour of a future
proposal.

6) The Charter of Fundamental Rights is kept in the supplement to the treaty (the
UK and Poland have already pronounced their reservations).

7) A special clause is included providing that the European Parliament and the
Council of Ministers will decide on an equal footing the issues of the Union’s
budget, both annual and multi-annual.

8) The Lisbon treaty enhances the Social dimension of Europe by connecting
economic and social issues. However, the social policies remain mostly within the
domain of the member states competences. The treaty includes (in the protocol
attached to the treaty) the Charter of Fundamental rights and guaranties that these
rights have a binding legal force, which means that any EU laws that are contrary
to the Union’s social objectives can be declared void by the Court of Justice.

9) The European Union acquires a legal status which implies the EU ability to
sign contracts, be part of international conventions and be member of international
organisations. This will increase the role the EU plays in the international arena
promoting European values and interests.

Regrading the institutional changes there are some practical issues worth
mentioning: the first European Commission (to be sworn in 2009) will consist of
one Commissioner from each member state. From 2014 the number of
commissioners will be reduced to two-thirds, i.e. 18 of the present EU-27 and a
special rotating system is envisaged.

Division of competence

For the first time in Community and Union’s history the Lisbon treaty has
clarified the distribution of power between the Union and the member states.



The treaty underlined the basic principle in sharing these competences: the
Union enjoys competence conferred on it by the member states; all other
competences are in the realm of the states. The principle of “conferred powers”
has formed the background of responsibility’s division at various levels of power.

The following three main categories of competences have been mentioned:
1. The Union’s exclusive competence, where the EU institutions can legislate
alone. The areas covered by exclusive competences include six policy spheres
among which are: Customs Union, Competition rules, monetary policy (for the
states in the euro-zone), conservation of marine biological resources, Common
commercial/trading policy and conclusion of international agreements.
2. The Union’s shared competences between the EU and the member states where
the latter exercise their competence if that is agreed upon with the EU. There are
twelve following competences: Internal market issues, certain aspects of social
policy; economic, social and territorial cohesion; agriculture, fisheries,
environment, consumer protection, transport, trans-European networks (TEN),
energy; area of freedom, security and justice; and joint civil protection measures
regarding public health or natural disasters.
3. Areas where the Union can only provide support, assistance and coordination
while the member states retain sole responsibility for the development on these
areas, i.e. without any aspects of harmonisation of the member states’ policies.
There are 10 in total such spheres: industry and culture, tourism and public health;
education, vocational training, youth and sport, civil protection and administrative
cooperation. Besides, there are 3 specific coordination spheres in formulating
guidelines for economic, employment and social policies.

Focus on the positives

The Treaty of Lisbon will be a big step forward because it gives the
European Union much greater capacity for action, greater democracy and
transparency, and therefore brings the EU closer to its citizens.

Greater capacity for action

The new Treaty offers the Union the possibility to enhance its capacity to
act by increasing the efficiency and effectiveness of the institutions and decision-
making mechanisms, especially in view of new global challenges- and issues
which matter to citizens — such as climate change, energy, security, international
terrorism, immigration, further enlargement and strengthening of the role of the
EU at an international level, for example with a stronger focus on conflict
prevention, etc.

Among the provisions that support the greater capacity for action we can mention:



The legal personality of the EU , which allows it to sign the European
Convention on Human Rights and other treaties has been recognized;
Qualified Majority voting becomes the general rule in the Council;

New possibilities are to be opened for enhanced cooperation;

Increased efficiency of Commission by reduction of number of Commissioners;
Increased competencies for EU including energy policy and climate change;

Greater democracy and transparency

The European Parliament will be the big beneificiary of this treaty because

of Co-decision putting it on an equal footing with the Council of Ministers. Co-
decision will be extended to virtually 100 per cent of all European legislation with
only a few exceptions, like tax. That means that members of European Parliament
elected by the people will gain more influence, and that will be in the people's
interests. Thus Europe is becoming more parliamentary, more democratic and
closer to its citizens.

At the same time serious steps have been taken to improve the democratic

functioning of the EU, including more involvement of national parliaments. The
capacity of the EU to take initiatives has been strengthened.

Among the provisions that support the greater capacity for action we can mention:
Charter of Fundamental Rights becomes legally binding;

Formal recognition of citizenship of the EU (in addition to that of member states);
Citizens' initiative that enhances participatory democracy (Petition with 1
million signatures);

Co-decision substantially expanded, giving new powers to the European
Parliament, including budget;

National Parliaments will be better involved in the EU decision making
process (subsidiarity principle), giving them the right to show the
Commission the “Orange Card”;

Stronger role for European Parliament in election of the President of the
Commission;

Expansion of the jurisdiction of the /court of Justice to include all
activities of the Union (except common foreign and security policy );
Social market economy and full employment become Union objectives;
New protocol recognizing general economic interest services;

Exit clause is included so that any country can leave the EU when it
decides to do so.

Some preliminary conclusions

Given the caracteristics briefly mentioned above the Lisbon Treaty is

neither a kind of Nice-plus nor just a mini-Treaty or a completely new Treaty.
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One may say that the draft for a Constitutional Treaty has been neither ignored
nor forgotten. Anyway, it has been mentioned that in a rather poetical way, that
even if the text of Lisbon Treaty reflects the draft Constitution it does not reflect
the soul of the draft.
The main shortcomings related to the adopted text of Lisbon Treaty
mentioned in this respect were:
- The term constitutional treaty has disappeared;
- Removal of European symbols: flag, anthem and motto, preventing closer
emotional attachment of citizens to EU;
- Charter of Fundamental Rights, even if it has a binding character, is not
given prominence;
- Provision of possibility of national opt-outs;
- Primacy of European law over National law no longer mentioned in the
text;
- New voting system is to be postponed until 2014, with transitional process
(Ioannina) in place until 2017,
- There is no agreement on a stronger EU-wide coordination of tax policy.
As a conclusion it is to be noticed that mostly the economic policy
amendments and institutional ones have been the main driving force behind a new treaty.
This pragmatic approach was based on a general perception that EU could
not continue to function in the old manner, without changes in the Union’s
integration efforts. These changes had to take into account the realities of an
enlarged Union, the challenges of globalization and the political realities in the
member states.
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EUROPEAN FISCAL COORDINATION

Stela Aurelia Toader and Laurentiu Teodorescu”

Abstract

The existence of 27 different taxation systems in the European Union
represents an obstacle against the good operation of the domestic market,
generates significant extra costs for the trans-frontier trade and business on
administrative plan and with regard to the observance thereof, it hinders the
restructuration of societies, reduces competitiveness of European companies at
world level and leads to double taxing situations. These are the main reasons for
which, at present, at European level, the issue of coordinating the national fiscal
systems is more current than ever.

Under conditions in which accurate measurement of the fiscal burden is
given by the effective taxation level, which corresponds to a nominal taxation
quota and a taxation basis, and under conditions in which European cooperation
and coordination must not lead to the abandonment of the national autonomy in
the fiscal field, if the sovereignty of the member states with regard to setting the
taxation quotas, the solution would be the adoption of a common consolidated
basis of taxation at European level.

Although there exists a unique market and an economic and monetary
union, there still does not exist a genuine community fiscal policy, at the level of
the European Union operating at present 27 different fiscal systems. More than
that, the recent extensions of the European Union lead to a considerable increase
of the differences between the fiscal regimes within the European Union, the new
member states of the European Union being generally states with more reduced
levels of taxation as compared to the old member states (UE-15), which are, at the
same time, the most developed in the European Union.

The member state fiscal systems present major differences with regard to
the level of the taxation quotas, which range between 10 and 50 percent in the
case of income obtained by physical entities, between 10 and 35 percent in case of
taxing companies and between 15 and 22 percent in case of VAT.

* Stela Toader is Associate Professor if Public Finance at the Romanian American University in
Bucharest.
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The differences do not refer only to the taxation quotas, but address the
assembly of the rules of seating the taxes, from the setting of the taxation basis up
to the fiscal facilities granted.

Also, global fiscal pressure varies in the different member states between
28.4 and 50.5 percent from the GNP, this having from case to case a different
impact on the economy.

The following table presents the taxation quotas applicable to the main
composing taxes of the fiscal systems in the European Union member states.
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Table 1: Tax Rates in European Union (18 member states)

M;:::Ser Iit?):::;i; Co?:;ate Capital Gains|Dividend |Interest| Royalties| VAT
Standard
.| 4 tax bands o o o o o rate 20%
Austria (0%-50%) 25% 25% 25% 0% 20% Reduced
rate 10%
Added to the
Bulgaria | 10% flat tax 10% regular 7% 15% 15% 20%
income
s
0
Crech 1150 flattax | 21% | companies | 15% | 15% | 15% | 15%
ep. and Reduced
0
individuals rate 9%
22% applies
to an actual | Added to the f;;“fgﬁf
Estonia | 21% flat tax | distribution regular 0%/24% | 0% 15% T
. Reduced
of the income o
profits rate 5%
12,5% for
trading
0-34.000 | income Standard
20% reduced rate|  20% for o o o
Ireland | _ 34.000 10% individuals 20% 20% 20% Reduceod
41% | 25%on rate 4,8%
passive and 13,5%
income
Standard
Added to the rate 19%
o
Greece éz(;[;a/x_gggl/d)s 25% regular 0% 29% 20% Reduced
’ o income rate 9%
and 4,5%
Progressive Standard
o 0
Germany | from 15%to|  25% 2 1 ana% [210% | 0w | %
45% companies educe
rate 7%
Standard
Progressive 12.5%/2 rate 20%
Italy |from 23% to 33% 12,5% 12,5% ’7<y0 22,5% | Reduced
43% ° rate 4,5%
and 10%
10%, 25% ;
for o Strandard
Progressive | corporated 1n2d?v/;) dt;f;ls rate 15%
Cyprus | from 0%- bodies, 25% for 0% 0% 0% Reduced
30% lower rates co o(;ation rate 5%
for shipping P and 8%
companies
0,
Latvia | 25% 12,5% 2% for 10% | 10% | 5%-15% | Standard
companies rate 18%
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0% for Reduced
individuals rate 5%
and 0%
For companies
15%, 13% | ¢ added to ot 15%
. . | 15% and ’ the regular o 0 o
Lithuania o for small . 15% 10% 10% Reduced
24% . income o
companies 15% for rate 90A)
individuals and 5%
For companies Standard
. . are added to 0
Progressive | Progressive the reeular rate 20%
Hungary | from 18% to| from 10% inco%;ll o 0% 0% 0% Reduced
36% to 16% 25% for rate 15%
L= and 5%
individuals
. Standard
Progressive rate 18%
Malta | from 0% to 35% 0% 0% 0% Reduced
350, educe
rate 5%
Standard
L)
Progressive Are added to ?;Ziczeﬁ
Poland |from 19% to 19% the regular 19% 20% 20% rate 7%
. .
40% income and 3%
For companies
o) are added to Standard
Progressive ﬂzlg fdgtlit(l)ln the regular rate 21%
Portugal | from 10,5% of a local income 20% 20% 15% Reduced
o, o,
to 42% tax of 2.5%| . .Fgr rate 324,
individuals 5%
10%
Standard
0,
Romania | 16% flat tax | 16% 16% 16% | 16% | 16% | 1%
Reduced
rate 9%
For companies
are added to Standard
Progressive the regular rate 20%
Slovenia | from 16%- 25% income 25% 25% 25% Reduced
50% For rate 8,5%
individuals
5%-20%
Progressive
0,
Finland | national tax |  26% S or. | 28% | 28% | 28% | Reduced
Iy o
Mumcipal individuals e
21%

Source: www.worldwide-tax.com
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The existence of 27 different taxation systems in the European Union
represents an obstacle against the good operation of the domestic market,
generates significant extra costs for the trans-frontier trade and business on
administrative plan and with regard to the observance thereof, it hinders the
restructuration of societies, reduces competitiveness of European companies at
world level and leads to double taxing situations.

The differentiations regarding the fiscal regimes applicable in the
European Union crate a strong fiscal competition between the member states,
which competition distorts the character of the unique market, acting as a genuine
obstacle for the free circulation of goods, services, labor force and capital.

Besides disadvantages in the field of European integration, fiscal
competition presents a series of disadvantages in the field of economic efficiency
and fiscal equity.

In the field of economic efficiency, when the decrease of the taxation of
one country has as effect the decrease of the fiscal collections of other countries
due to the trans-frontier mobility or to the reduction of the economic activity it
provokes, the countries will set taxation quotas al lower levels than in the case of
the existence of concentration, since, in case of fiscal competition, the negative
externality on collective collections, collections directed to public goods and
services will be neglected, which will lead to an under-dimensioning of the
collective sector. As such, elimination of trans-frontier differences in matters of
taxation will contribute to the reduction of the geographical distortions in
investment, perception of income, etc., decision making, allowing creation of the
Union efficiency.

In matters of equity, fiscal competition distorts both intra-territorial equity
between the tax-payers of the same state, but also the equity between countries,
since this encourages a speculative behavior at companies and particular entities,
by use of the public services of a country or other but paying taxes in only one
country.

This fragmentation of the taxation systems constitutes, in some of its
elements, a way towards tax evasion, the loss of fiscal income following fraud and
tax evasion being estimated only in the case of value added tax, between euro 200
and 250 bln.

Coordination of the fiscal regimes of member states could be a solution for
the removal of the prejudices which competing national fiscal policies could bring
to the domestic market and achievement of the European Union goals.

But, in matters of taxation, the decisional procedure requires unanimity in
the European Union Council, which until now hindered the adoption of common
rules in matters of direct and indirect taxation. The reason would be that,
observing the fiscal sovereignty of each member state, it if not agreed to apply
pressure in establishing fiscal regimes, which are influenced, besides other
factors, by the politic and cultural ones.
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Achievement of a genuine fiscal coordination in the 27 member states of
the European Union is a difficult, costly and long-duration process.

Fiscal coordination at European level must consider the nature of taxes.
Thus, while in case of indirect taxes it is imposed a high degree of harmonization,
as these influence free circulation of goods and services, in case of direct taxes the
harmonization has mainly as effect taxation of the income of large, trans-national
companies and the income of persons with activities in several countries,
regulation of the other categories of taxes being left in the responsibility of the
member states.

Further on, the issue of European coordination will be approached
exclusively from the point of view of direct taxes.

Thus, although in the field of direct taxes, the freedom of member states is
as yet large enough, the domain of application thereof being less regulated at
European Union level, there still exists a series of initiatives by which there is
envisaged a better coordination aimed at eliminating double taxation to the benefit
of persons and businesses as well as to fight tax evasion and conserve the taxation
bases.

The main problem which could occur under conditions of a large freedom
of the member states in seating the direct taxes appears in case of trans-frontier
businesses. Thus, physical entities and companies which wish to work or invest in
other member states can be affected by double taxation of certain income or the
appearance of extra costs generated by the necessity of fiscal conformity.

Fiscal barriers in case of trans-frontier activity have constituted the subject
of a large debate in the last years, by which there was pursued modification of the
fiscal regimes of member states so that these do not hinder assurance of the four
fundamental freedoms stipulated by the European Union Treaty (free circulation
of goods, services, persons and capitals).

In the field of company taxation, at European Union level there are
envisaged, on the one hand, prevention of fiscal competition harmful between
member states and on the other hand, assurance of the free circulation of capitals.

As such, the possibility of occurrence of double taxation of profits in case
of companies which carry out trans-frontier economic activities have imposed
adoption of certain legislative measures common to all member states.

These were initiated in 1990 by two directives and a convention:

- “Parent Subsidiary” Directive (90/435/CEE), on the common fiscal
regime applicable to parent-companies and their branches, which
regards abolition of double taxation between various member states of
the profit distributed between the parent-company situated in one
country and its branches situated in other member states;

- “Merger” Directive (90/434/CEE), which has in view reduction of the
fiscal burden which can hinder reorganization of companies;
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- Convention 90/436/CEE, based on article 239 of the European Union
Treaty and which introduces an arbitrary procedure of avoidance of
double taxation regarding adjustment of the profit between associated
companies situated in different member states.

In 1997 there was adopted a package of measures regarding direct
taxation, whose scope is to fight harmful fiscal competition, with the intention to
sustain a fiscal coordination in the European Union, applicable especially to
companies.

Three domains were especially approached: company tax, taxation of
income resulting from savings and taxation of royalties between companies.

The package of measures adopted on December 1, 1997, by the Council of
Europe, also named “Package of measures regarding taxation” or “Monti
Package”, had in view:

- fighting competition in the field of taxation;

- elimination of distortions in the unique market;

- reorientation of the increasing tendency of taxing labor by a taxation

system oriented towards the labor.

Within the frame of the “fiscal package” there were adopted:

- acode of behavior for business taxation, which represents the common
wish of the member states, even though it is not a legal instrument.
According to this code, the member states will fight competition in the
field of taxation and will avoid introduction of measures having as
effect competition in this sphere. There was also established a system
of exchange of information on fiscal measures and an evaluation of
this system;

- a normative instrument aimed at removing existing distortions in
effective taxation of income resulting from savings, guaranteeing a
minimum level of taxation of the income from interest obtained within
the European Union (Directive 2003/48/CE, on saving operations);

- a legislative measure aimed at eliminating retentions at the source on
trans-frontier payment of interest and royalties, made between
associated companies (directive on payment of interest and royalties).

At present there exist ever more intense preoccupations to trigger a
harmonization process of profit, unifying the taxation rules of corporations by a
consolidated, common taxable basis.

Also, in the field of taxing physical entities, an European level
preoccupation is that of preventing fiscal discrimination in case of taxing savings
and pensions. Thus, the European Commission considers that the citizens of
Europe must not be hindered in working in other member states by such issues as
pension transfer and taxation.

In the field of savings, the citizens of Europe must be free to place them
where they think they obtain the best income, the fiscal obligation remaining in
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the state of residence. On the other hand, the member state governments can
record losses of income when their residents avoid declaring income from
savings. An important step towards tax evasion avoidance in case of saving
operations was achieved by coming into force, on July 1, 2005, of Directive
2003/48/CE, by which member states must introduce automatic exchange of
information regarding payment of income by non-residents.

In December 2006, the European Commission presented three
communications (COM 2006/823, COM 2006/824, COM 2006/825), regarding
coordination of fiscal policies of member states, of which two approach specific
issues such as trans-frontier losses and tax imposed in another country. These
communications treat almost exclusively taxation of companies (only the
communication regarding the tax imposed in another country makes reference to
physical entities) and pursue more an improvement of interaction between various
national fiscal systems than a harmonization in this field.

The communications were presented, on the one hand, in an attempt to
find quick solutions to issues related to trans-frontier economic activities which,
on a long term, can be solved by way of a common consolidate basis for company
taxation (CCTB), and on the other hand, to solve any issue which could survive
after introduction of such a consolidated taxation basis.

According to the European Commission (COM(2206)823), coordination
of the fiscal systems is required to remove discrimination and double taxation,
thus avoiding lack of taxation and reducing the costs related to the assurance of
conformity for companies and physical entities which must apply several fiscal
systems.

The European Economic and Social Committee supports' the European
Commission proposal of elaboration of a common, consolidated basis for
company taxation, one of the principles formulated in the CESE endorsement
being that CCTB must be mandatory in order to be completely efficient.

Another issue under the attention of the European Commission is the fiscal
treatment of trans-frontier losses®. It is taken into consideration the fact that,
lacking a trans-frontier compensation of losses, a company with activities in
several countries will pay greater taxes than a company carrying out its activity in
only one country. Application of CCTB could solve this issue, but until its
elaboration, the Commission suggests various trans-frontier compensation
methods for the losses of a parent-company when the losses are covered by a
branch and for companies with work points/branches in other countries.

In the majority of the member states, for groups there is possible a
compensation of losses incurred inside the same state. If there are branches in

1 .. . . .

Opinion of the European Economic and Social Committee/2007/1264 on the COM(2006) 823,
COM(2006)824 and COM (2006) 825
2 COM (2006) 824
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other countries, compensation is possible only in exceptional cases. This was the
situation in the Marks and Spencer case. According to the award pronounced by
the European Court of Justice, the losses will be compensated at the parent-
company only when there are no other possibilities to obtain compensation of the
loss in the country where the branch has its headquarters.

The companies within a group are separate entities from the legal point of
view and are taxed individually. In spite of that, 19 member states have opted for
the introduction of national systems of collective taxation of the group inside the
country. The majority have opted for accumulation of the total taxation, while
other accept only the possibility of loss compensation. Under the circumstances in
which national provisions regarding trans-frontier compensation of losses differs
from one state to another, application of CCTB could be a solution for the
companies which carry out activities in several countries.

In Communication COM(2006) 825, on the tax imposed in another state
and the necessity of coordinating the fiscal policies of member states, the
European Commission deems that, when income not achieved between companies
are transferred, there must be applied the same rules regarding deferment of tax
payment on the territory of one country or between different countries. In spite of
that, issues occur because the provisions regarding income not achieved doffer
one from another. Furthermore, the insufficient flux of information between fiscal
authorities and companies or physical entities involved may lead to lack of
taxation or double taxation.

By the Resolution of October 2007/2097(INI)', the European Parliament
supports the efforts of the European Commission to create a common,
consolidated basis of taxation of the companies (CCTB) and deems that this will
lead to an increase of transparency, allowing the companies to operate overseas
according to the same rules used in the country of origin, to the intensification of
trans-frontier commercial exchange and investments and considerable reduction
of administrative costs and possibilities of tax evasion and fraud.

It also reminds that CCTB will mean common norms regarding the
taxation basis and will not affect in any way the freedom of member states to set
further on their own taxation quotas.

In the opinion of the European Commission, CCTB must be uniform, to
determine a simplification, at the same time establishing a framework of common
standards, but in order to establish a genuine unified basis of common taxation,
there must also be created a documentation comparable, or at best, common, in
order to record trans-frontier economic activities.

European Parliament resolution of 24 Octomber 2007 on the contribution of taxation and
customs policies to the Lisbon Strategy (2007/2097(INI))
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